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EDITORIAL NOTES. 


THE LEGISLATURE which meets on January 14 is pledged to carry on 
the administrative reform which was begun last year and it will, no 
doubt, receive wise and practical suggestions from the new Governor, 
who has himself had long experience in legislation and a thorough 
knowledge of the public affairs. In the vigorous campaign which re- 
sulted in his election as Governor, Mr. Griggs made it perfectly clear 
that he knew what was wrong in the government of the State and was 
thoroughly resolved to do what he could to make it right. The people 
are well satisfied that he will give all his powers to the duties of his office 
for the good of the State and that with the hearty and intelligent co- 
operation of the Legislature many abuses may be removed and much 
permanent good may be accomplished. 

Ir ts a small matter and not to be classel among the legislative re- 
forms, but the suggestion that the practice of engrossing bills be done 
away with is worth considering. It seems strange that it should have 
survived so long after the introduction of the art of printing. The bill 
which is really considered by the members of the Legislature is the 
printed bill which lies upon their desks, the bill they vote upon is a 
manuscript which they have never seen and which may not even have 
been read in their hearing. This manuscript when signed by the pre- 
siding officers and the Governor is held to be conclusive evidence of the 
will of the legislature. Under the decisions in New Jersey no evidence 
is admitted to show that this was not in every particular the bill that 
was voted on. Pangborn v. Young, 32 N. J. L. (3 Vr.) 29; Passaic v. 
Stevenson, 46 N. J. L. (17 Vr.) 173, 184; Standard Underground Cable 
Yo. v. Attorney General, 46 N. J. Eq., 1 Dick. Chy. 270. Even the 


commas in this manuscript which few members of either house have 


1 








2 THE NEW JERSEY LAW JOURNAL. 


read are considered as evidence of the intention of the Legislature in 
the construction of the language of the act. If the bill as signed is to 
be conclusive evidence of the action of the Legislature, it would seem to 
be wise to make it sure that this bill should be the same as that which 
was voted on. There are many chances of error in copying and there are 
chances of misreading of manuscript as in the case in our own reports 
in which Dunn’s Mills was mistaken in a statute for Dennis’ Mills 
and the punctuation in manuscript is notoriously uncertain. A printed 
copy is easily read and errors in printing are easily detected. If the 
bill signed and filed were one of the printed copies of the bill laid before 
the members on the final passage we should be certain that it was in 
every respect the bill that was really passed as the manuscript and we 
should avoid the absurdity of giving conclusive effect to a copy instead 
of to the original paper agreed upon by the Legislature. 

It may give force to these suggestions to refer to a recent case in 
North Carolina, Carr v. Coke. 28 L. R. A. 737, in which it was held that 
fraud in procuring the enrollment of and signature to a bill different 
from that which the Legislature has actually voted for, is a matter which 
the courts cannot remedy, either by ordering its removal from the files of 
the Secretary of State, or enjoining him from delivering a copy to the 
public printer. 

See, however. Walnut v. Wade, 102 U. S, 389; Ottawa v. Perkins, 
94 U. 8. 260; Post v. Supervisors, 105 U. S. 667. 


Ir was with some difficulty that Vice-Chancellor Emery in a recent 
case was able to decide that a form of bond in common use in many 
parts of this State did not necessarily import usury. In Kase v. Bennett, 
November 6, 1895, the defense of usury was set up in the foreclosure of 
a mortgage given to secure a bond which provided that a sum of money 
should be paid at a certain time with interest at six per cent. per annum 
‘together with all national, state, county and municipal taxes which may be 
assessed upon the money loaned or upon bond or the mortgage given to se- 
cure the same. It was insisted that by this provision with respect to taxes 
the defendant had bound himself to pay more for the forbearance of the 
money than the lawful interest. On the other side, evidence was intro- 
duced to show that there was, in fact, no agreement that the defendant 
should pay the taxes assessed on the money loaned or on the bond and 
mortgage, but that the plaintiff’s attorney in preparing the bond made 
use of a form in common use in Essex county containing this provision 
and that there was, in fact, no agreement to make a usurious loan. It 
was insisted also that there were in fact no taxes assessable on the 
money loaned on the bond or mortgage, but that the form originated 
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under the act of March 16, 1866, a supplement to the charter of Newark 
no longer in force and that the form continued to be in common use in 
Essex county. The Vice-Chancellor held that the answer was deficient 
in not alleging an agreement to make a loan at a usurious rate of interest 
and that it was not sufficient to allege that the security on its face 
showed a rate of interest higher than the law allowed. 

The Vice-Chancellor said: ‘ The law is settled that as to usury the 
terms of the security are not conclusive as to the terms of the loan and 
that the lender may show that, although usurious upon its face, there was 
no usurious intent and the contract of loan was not in fact usurious. 
The bond itself on this issue is only prima facie evidence of the corrupt 
agreement which is the foundation of usury (Archbold vy. Thomas, 3 
Cowen, 284; Griffin v. N. J. Oil Co., 3 Stock., 49; Varick’s Exrs. v. 
Crane, 3 Gr. Ch., 128, 134), and unless it appear on the face of the 
bond that it was given to secure a loan on the forbearance of money, it 
would not, as it seems to me, be even prima facie evidence of usury, for, 
as a bond for the payment of money is valid without consideration if so 
intended by the parties (Aller v. Aller, 40 N. J. L. [11 Vr.] 446), it is 
manifest, I think, that an agreement therein to pay more than legal 
interest on any sum of money is not prima facie evidence of illegality, 
unless the bond itself also show that the agreement for interest was made 
upon a contract for the loan or forbearance of money.” 

It appeared in evidence that there was, in fact, no agreement for the 
payment of taxes on the bond or on the money loaned, but that this 
form of bond was made use of by the scrivener unintentionally and with- 
out instructions. This form of bond probably originated, the Vice- 
Chancellor said, with the act of March 15, 1866, a supplement to the 
charter of the city of Newark and has been used in Essex county ever 
since. At that time the general tax laws provided that the debt se- 
cured by the bond should be assessed directly upon the lender, but since 
the passage of the act of 1876 providing that no mortgage debt should 
be assessed unless a deduction was claimed from the taxable value of 
the land and in view of the supplement to the mortgage act (Rev. 1174) 
permitting an agreement to be made in certain counties not to apply for 
this deduction, this old form of bond has become unapplivable and has 
only been used because it was supposed that the clause, having no prac- 
tical application, would not affect the validity of the bond. 

Another question decided in the case was whether the mortgage was 
not usurious because it contained an agreement that no deduction from 
the taxable value of the land should be applied for. It was insisted that 
the act of April 17, 1876, Rev. 1174, permitting this agreement to be 
made in certain counties was a violation of that provision of the consti- 
tution which declares that ‘‘ property shall be assessed for taxes under 
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general laws and by uniform rules.” The Vice-Chancellor held that 
property was assessed under a general law, the supplement to the tax 
act, Rev. 1165, April 17, 1876, and that the tocal act relating to mort- 
gages did not change the law with regard to the assessment of the taxes, 
but only authorized a particular contract to be made by the owners of 
mortgaged premises and had for its effect a change in the rate of interest 
in certain counties and that as to this there is no provision in the consti- 
tution that it shall be uniform throughout the State. 


A CASE of some public interest was tried before the Chief Justice at 
the Middlesex Circuit at the last term. It was an action of ejectment 
brought by the City of Perth Amboy to recover possession of a large 
piece of land known as the ‘Cove or Wet Dock” which the Proprietors 
had set apart for the use of inhabitants of the city under a resolution 
passed April 11, 1770. 

This piece of land was referred to by the deputy governor, Gaweu 
Lawrie, in a letter to the Proprietaries on March 2, 1684, a few days 
after his arrival. In this letter he said: * At last I pitched upon a 
place where a Ship of three hundred Tun may ride safely within a plank 
length of the shoar at low water, and Joining thereto is a piece of marsh 
ground about twelve pearch broad and twenty pearch long and high 
land on either side like our Keyes by London Bridge. This may easie 
be cut quite round for small vessels to come to the Key and lie safe.”* 

In pursuance of the resolution of the Board of Proprietors made in 
1770 a warrant was issued to the Surveyor General in 1802 to survey 
the streets of the city and this piece of land known as the Cove in the 
names of three trustees who were to hold them for the use of the public, 
and on October 4, 1825, the trustees executed a deed to the Mayor, 
Aldermen and Commonalty of the City of Perth Amboy conveying the 
lands in fee and declaring that this piece of land should be “ made use of 
for the benefit of the inhabitants of the said city as they shall think fit, 
provided they do not alienate the same or any part thereof.” 
In 1834 the Mayor and Aldermen made a lease of this land to the Perth 
Amboy Manufacturing Company for the term of ninety-nine years with 
the privilege of renewing indefinitely at a yearly rent of fifty cents and 
reserving the right to take the property back at the end of any 
period of ninety-nine years on paying for the improvements, the 
lessee agreeing to fill up the made land with two feet of good and whole- 
some earth. ‘Two years afterward the city by deed released the right 
to enter and take the property on paying for the improvements and 
agreed to continue to make renewals of the lease for a period of ninety- 
nine years perpetually. 





*Whitehead’s Contributions to the Early History of Perth Amboy. 
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Ever since the making of this lease, more than sixty years ago, the 
property has been ovcupied by the lessees and their successors, and 
expensive buildings had been erected including a manufactory and a 
dry dock. 

The defendant pleaded the statute of limitations alleging that 
it had held adverse possession of the land for more than 
sixty years. The plaintiff offered in evidence the -warrant 
of the Surveyor General and the deed of the city for the 
use of the inhabitants and the Chief Justice declined to 
grant a motion for a non-suit. The defendant offered the first lease 
from the city to the Perth Amboy Manufacturing Company with evi- 
dence of continuous possession since 1834. The Chief Justice ruled 
that evidence of possession held under a lease was not adverse posses- 
sion. The defendant then produced evidence to show that nearly all the 
land was covered with water at. high tide and insisted that, if this were 
the case, the title of the plaintiff failed because the land belonged to the 
State and had never been acquired by the Proprietors. Many of the 
oldest inhabitants of Perth Amboy were called as witnesses on this point 
on both. sides, including Judge William Paterson, who testified that 
when he was a boy there was at high tide a large pond in the cove 
where he used to wade and catch fidler crabs. The plaintiff produced a 
map from the Proprieturs’ office which had every appearance of great 
age and is said to have been made in 1684. This showed the cove in 
green and it was insisted on one side that this indicated water and on 
the other that it indicated marsh, but the Chief Justice declined to re- 
ceive the opinion of a surveyor as evidence on this point. A copy of 
the map is found in Mr. Whitehead’s Contributions to the History of 
Perth Amboy and there the cove is shown as a marsh with a creek run- 
ning through it. The Chief Justice said the only question for the jury 
was how much the land lay below. high water mark and he held that it 
was not enough for the defendant to show thatthe land was flooded by the 
overflowing of a creek, but “that the title of the State extends only to 
high water mark on lands under the navigable water. After negotiation 
the line of high water mark was agreed upon in accordance with a survey 
made by F. W. Brinley, deputy surveyor general, in 1834, and it was 
arranged that a special verdict should be prepared in favor of the plain- 
tiff, leaving the question of the right of the plaintiff to recover upon the 
whole case to be determined by the Supreme Court. Afterwards, how- 
ever, the Chief Justice suggested the question whether the lease given 
by the city to the defendant did not give a title which could not be im- 
peached at law and whether the proper remedy was not in equity to 
compel the performance of the trust in favor of the public. After argu- 
ment on this point he granted a non-suit on this ground with leave to 
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take a rule to show cause or a bill of exceptions and to bring this ques- 
tion before the Supreme Court. The Chief Justice said it might be 
admitted that the lease made by the city authorities was invalid as 
against the public, but that the question was whether since the city had 
acquired the fee of the land it could deny the validity at law of the lease 
which it had made. The remedy in equity, he said, was unquestioned. 

It was insisted that it had been decided repeatedly in this State that 
when lands have been dedicated to public use the city authorities have 
no power to dispose of them and that any conveyance of such lands is void 
at law as well as in equity, but the Chief Justice suggested that there 
might be a distinction at law between those cases and this, in which the 
fee had been conveyed to the city and he granted a non-suit with a rule 
to show cause. 

WITH RESPECT to lands dedicated to public use, it is well settled that 
“the power of the local corporate authorities is vested in them only as 
representatives of the public, and for the protection and regulation of 
the public use. They cannot sell the lands so dedicated, nor release, 
nor extinguish the uses for which they were dedicated, nor employ them 
in any way variant from the purposes from which they were designed,” per 
Depue, J., in Trustees of Methodist Church v. Hoboken, 33 N. J. L. (4 
Vr.) 13, and it was held in this case that a sale of the lands by the water 
commissioners for unpaid water rents did not defeat the public right in 
the lands dedicated by a map as a public square. 

** A municipal ordinance abandoning the public right in a street, is of no 
force unless it be authorized by the legislature. The legislature alone 
has the power to release dedicated lands, and discharge the public servi- 
tude when it has once attached. Local public authorities are authorized 
by their charters to open, work, amend and repair streets, “‘ but they 
cannot release or discharge the public right unless authorized to do so 
by legislative authority, or apply the lands to a purpose different from 
the uses for which the dedication was made.” Hoboken Land and Imp. 
Co. v. Hoboken, 7 Vr. 540, (Court of Errors), 

‘* Public streets, squares and commons, unless there be some special re- 
striction when the same are dedicated or acquired, are for the public use, 
and the use is none the less for the public at large, as distinguished from 
the municipality, because they are situated within the limits of the lat- 
ter, and because the legislature may have given the supervision control 
and regulation of them to the local authorities. The legislature of the 
state represents the public at large.” 2 Dillon Mun. Corp. 416, Ed. 
Sect. 656. 

To the commonwealth here, as to the King in England, belongs the 
franchise of every highway as a trustee for the public, per Gibson, C. 
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J., in O’Connor v. Pittsburgh, 18 Pa. St. 187. The public easement in 
highways, says Judge Magie, is vested in the public, and can be divested 
by nothing short of an exercise of the sovereign power. Domestic 
Teleg. Co. v. Newark, (20 Vr.) 344, 346. 

The rights of the public, acquired by means of the dedication of land 
for a park are not defeated by the action of the local authorities in lay- 
ing out a street through it. They cannot sell the lands’so dedicated, or 
release or extinguish the uses for which the dedication was made. Bay- 
onne vy. Ford, (14 Vr.) 293. Im Jersey City v. American Dock and 
Imp. Co., (25 Vr.) 215, the state, through the riparian commissioners, 
had conveyed certain lands under water to the mayor and aldermen of 
Jersey City for public uses upon certain conditions with respect to the 
acceptance of the grant and the payment of compensation The city 
neglected for some years to perform the conditions, and in the meantime 
the riparian commissioners granted the same land to the shore owner, who 
built docks, ete. In an action of ejectment by the city, after the con- 
ditions had been fulfilled, it was insisted that the grant to the city had 
been revoked. The Supreme court held that the riparian commissioners 
had no power to dispose of the land once granted by the state, and the 
chief justice, reading the opinion of the court, added : ‘Nor would even the 
joint action of the board and the city give a semblance of legality to 
the transaction. Ifthe municipal corporation had by the most formal of 
writings, assented to the commissioners’ grant or had joined in it as a 
party, the instrument would have been an absolute nullity. This result pro 
ceeds from the characteristics of the property in question, and which have 
been heretofore fully defined; the title is vested in the city in trust for 
the public, and is therefore inalienable and indefeasible, except by legis- 
lative action.” 

With respect to the right of a city to maintain or defend an action of 
ejectment for lands dedicated to public use, see Dummer v. Jersey 
City, Spen. 86; Jersey City v. Morris Canal Co., 1 Beas. 547; Metho- 
dist Church v. Hoboken, 33 N. J. L (4 Vr) 13; Hoboken Land and 
Imp. Co. v. Hoboken, 36 N. J. L. (7 Vr.) 540; Price v. Plainfield, 40 
N. J. L. (11 Vr.) 608; Jersey City v. American Dock and Imp. Co., 
54 N. J. L. (25 Vr.) 215; Newark v. Watson, 56 N. J. L. (27 Vr.) 
667; Barclay v. Howell’s lessee, (6 Pet.) 498; Cincinnati v. White, (10 
Pet.) 631; New Orleans v. United States, (10 Pet ) 662; United States 
v Illinois Central R. R. Co., (154 U. 8S.) 223; Dillon Mun. Corp. 
§ 662, 4th Ed. 
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SAMUEL I. MYERS v. FRANK HOLBORN. 
[N. J. Court of Errors and Appeals. ] 


Death—Aetion for injury caused by physi- 
cian— Master and servants negligence.—1. A, a 
practicing physician promised H. to attend 
his wife at her confinement; instead of 
doing so, however, he sent P., another phy- 
sician, in his stead, who by his unskillful- 
ness aused the death of the child. The 
shock from the child’s death was such as to 
seriously affect the health of the mother, 
thereby depriving H. of her society and ser- 
vices and causing him to incur expenses to 
which he would not otherwise have been 


own, was not the servant or agent of M. in 
this matter, and that therefore M. was not 
liable for his unskillful or negligent acts. 

2. No action will lie, in this State, for an 
injury caused by the death of a human 
being, except that which is given by the 
act of March 3, 1848 (Rev. p. 294), to the 
personal representatives of the decedent, 
for the purpose of recovering, for the bene- 
fit of the widow and next of kin, the pecu- 
niary loss which they have suffered by such 
death. 








3. The case Grosso v. Del., Lack. and 
West. R. R. Co., 21 Vr. 317, approved. 


put. Held, that P. being engaged ina dis- 
tinct and independent occupation of his 


On error to the Hudson Circuit Court. 

Messrs. Collins & Corbin for plaintiff in error. 

Mr. William H. Speer, Jr., for defendant in error. 

The opinion of the court was delivered by 

GumMERE, J.: This writ of error brings up for review a judgment of 
the Hudson Circuit Court, rendered in favor of Holborn, the plaintiff 
below, and against Myers, the defendant below. The principal facts 
which were proved at the trial of the cause are as follows : 

The defendant, a practicing physician of the city of Bayonne, prom- 
ised the plaintiff, who resided in that city, to attend his wife profession- 
ally during her confinement. A short time before that event took place 
he left the city for a three days vacation, having first visited the wife of 
the plaintiff and made an examination of her condition, from which he 
concluded, as he informed her, that his services would not be needed for 
a few days. Before his return, however, she was confined. The plain- 
tiff, when his wife’s travail came on, telephoned to the house of the de- 
fendant for him to come at once, and in response to this message one, 
Doctor P. arrived, stating that Doctor Myers was out of town, and that 
he represented him, and proceeded to take charge of the case, and 
to deliver the plaintiff’s wife of her child without any objection being 
made. It was not suggested that his treatment of the wife was un- 
skiliful, bunt evidence was offered to show that, after the birth of the 
child, he improperly severed the umbilical cord so close to its body 
that it was impossible afterward to tie it, and that the child con- 
sequently died, in a short time, of umbilical hemorrhage. The 


shocx caused by her child’s death under these circumstances, it 
was testified, so affected the mother as to seriously 
health, 


injure her 
and render her an invalid for many months, thereby de- 
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priving the plaintiff of her services and companionship, and making 
it necessary for him to incur expenses which he would not other- 
wise have been called upan to meet; and this suit was brought to 
recover compensation for such loss of services and companionship, and 
for such expenses, on the theory that Doctor P. was the agent and rep- 
resentative in this matter of the defendant, aad that therefore he was 
legally liable for these results of Doctor P.’s unskillfulness. The trial 


judge adopted this theory, advanced on behalf of the plaintiff, in his 


charge to the jury. and so instructed them. 

In this, it seems to me, there was an error. Doctor P. and the de- 
fendant were, each of them, practicing physicians of this State, having 
no business connection with one another, except that Doctor P. was at- 
tending the patient of the latter while he was temporarily absent; even 
if it be admitted, therefore, that Doctor P. was employed by the de- 
fendant to attend upon the wife of the plaintiff, that fact did not render 
the defendant liable for his neglect or want of skill in the performance 
of this service, for an examination of the authorities will show that a 
party employing a person who follows a distinct and independent occu- 
pation of his own, is not responsible for the negligent or improper acts 
of the other, Laugher v. Pointer, 5 Barn. & Cress. 547; Milligan v. 
Wedge, 4 Per. & Dav. 714; DeForest v. Wright, 2 Mich. 368 ; Wood 
on Mast. & Serv. sec. 311. 

But even if I had reached the conclusion that Doctor P. was the 
agent of the defendant in his attendance upon the wife of the plaintiff, I 
should nevertheless consider that there could be no recovery in this case 
for the losses sustained by the plaintiff. He does not complain that his 
wife was unskillfully treated by Doctor P. and that he thereby lost her 
services and companionship, and incured expenses on that account to 
which he would not otherwise have been put. His claim is that such 
unskillfullness caused the death of his child, and that the shock of its 
death caused the sickness of the mother, with the consequent depriva- 
tion of her services and society and the increase of his expenses. 

The gravamen of the action, it will be perceived, is the death of the 
child; and the injury sustained by the father, for which damages are 
sought to be recovered, is the result of that death. Since the decision 
of the Supreme Court, in the case of Grosso v. Del., Lack. & West. R. 
R. Co., 21 Vr. 317, it has been considered as settled law in this State 
that no action will lie for an injury caused by the death of a human 
being, with the exception of that provided by the act of March 3, 1848, 
(Rey. p. 294) which permits a recovery by the personal representatives 
of the decedent, for the benefit of the widow and next of kin, of the pe- 
cuniary loss resulting to them from such death. The decision in that 
case was rendered after a careful and exhaustive consideration, and the 
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views expressed by Magie, J. in delivering the opinion of the court 
must be accepted as a correct exposition of the law on that subject. 
The judgment of the Circuit Court should be reversed. 





— + 


FLORENCE S. ASPINWALL v. SUMMER D. ASPINWALL. 
[N. J. Court of Errors and Appeals. } 


Decree— Collection of money due under— 
Costs— Collections of—Interlocutory—Final—1. 
In cases where no special equities exist, sec- 
tions 56 and 64 of the Chancery act (Rev. 
pp. 113, 115), provide the only methods by 
which a decree of the Court of Chancery, 
for the payment of a sum of money due 
upon a contract between the parties, can be 
enforced: to wit, by the sequestration of 
the estate of the defendant, by fieri facias 
against his real and personal property, and, 


in cases of fraud, by capias against his 
person. 

2. Where costs are directed to be paid by 
an interlocutory order, which cannot be en- 
forced by execution, their payment may be 
compelled by attachment for contempt ; but 
where they are awarced as an incident to 
the final decree in the cause, their payment 
can only be enforced by those methods 
which the Jaw designates for the enfurce- 
ment of the decree itself. 





On appeal for an order of the Chancellor. 

Mr. Cortlandt Parker and Mr. Chauncey G .Parker tor appellant. 

Mr. Samuel Kalisch for respondent. 

The opinion of the court was delivered by 

GuMMERE, J.: The appellant and the respondent, who is her husband, 
entered into articles of agreement providing for a separation between 
them, in which the respondent agreed, among other things, to pay to 
his wife a certain sum of money each week for her support. Upon his 
failure to comply with this provision of the contract, the appellant filed 
her bill in the Court of Chancery to compel the performance by her 
husband of the articles of agreement, and particularly the payment of 
the weekly allowance stipulated for therein. The Chancellor decreed 
the performance of the contract ; and that portion of the decree which 
directed the payment by the husband to the wife of the moneys which 
had become due to her under the stipulation to pay the allowance, was 
affirmed by this court, Aspinwall v. Aspinwall, 4 Dick. 302. The re- 
spondent having failed to pay to the appellaat the moneys decreed to be 
due to her under the articles of separation, after service upon him of a 
certified copy of the decree and a demand for payment, she applied to 
the Chancellor for an attachment for contempt against him to compel the 
payment thereof. The Chancellor, considering that an attachment for 
contempt was not a proper method for the enforcement of the appellants’ 
decree, denied the application, and from the order of denial this appeal 
is taken. 

In my opinion the application for an attachment was properly refused. 
It is true, as urged by counsel for the appellant, that, in the earlier days 
of the Court of Chancery, the only method by which a decree for the 
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payment of money due upon a contract could be enforced, as well as all 
other decrees except those which were for the land itself, was by process 
of contempt; but that was because such decrees operated only in per- 
sonam. This defect in the law, however, has been remedied in this 
State by statute. Rev. p. 113, sec. 56, and p. 115, sec. 64. By these 
provisions the Legislature has clothed the Court of Chancery with power 
to enforce its decrees by the sequestration of the estate, both real and 
personal, of the defendant, and by the issuing of writs of fieri facias and 
capias ad satisfaciendum against him; and has given to the decrees of 
that court which direct the payment of a sum of money by one person to 
another the force, operation and effect of judgments at law in the Su- 
preme Court. In my opinion the effect of this legislation was to do 
away with the process of contempt, as a method of enforcing decrees for 
the payment of moneys due upon contracts between the parties, in cases 
where no special equities exist, and to substitute therefor sequestration 
of the defendant’s estate, the writ of fiert facias against his real and per- 
sonal property, and, in cases of fraud, the writ of capias against his 
person. 

The conclusion that decrees of this kind, in cases where there is no 
pretence of fraud, can ordinarily be enforced in this State by process of 
attachment, can only be reached by ignoring that provision of our con- 
stitution which forbids the imprisonment of any person for debt in any 
action, or on any judgment founded on contract, unless in cases of fraud 
(Const., Articles I, Par. 17); for the ultimate result of proceedings for 
contempt, where they are used as a method of relief inter partes, is the 
imprisonment of the party proceeded against. 

A similar view has been taken by the courts of England of the effect 
of the statute of 32 and 33 Vict. c. 62, passed for the abolition of im- 
prisonment for debt, which provides that, with the exception of certain 
cases mentioned in the act, no person shall be arrested for making 
default in payment of a sum of money. In the case of Esdaile v. Vis- 
ner, L. R. 13 Chy., Div. 421, it was held by the English Court of Chan- 
cery that since the adoption of that statute, process of contempt could no 
longer be issued out of that court for the purpose of compelling a person 
to make payment of a sum of money which he had been directed to pay 
by the order of that court, but that the method provided by the act for 
the enforcement of such orders must be followed. 

It is contended, on behalf of the appellant, that, as a large part of the 
decree which she seeks to enforce is for costs, such part is collectible by 
proceedings for contempt even if the original debt cannot be collected 


by. that process. But this contention cannot be sustained. Whether or 


not costs can be collected by attachment depends upon the character of 
the order or decree which has been entered for their payment. If it be 
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an interlocutory or independent order for their payment, where, by law, 
an execution cannot be awarded for their collection, then the party 
against whom they are awarded may be proceeded against by attach- 
ment; but if the costs which are ordered to be paid are an- incident to 
the final decree in the cause, their payment can only be enforced by 
those methods which the law designates for the enforcement of the decree 
itself. 
The order appealed from should be affirmed with costs. 








THE NEW JERSEY TRUST AND SAFE DEPOSIT CO. EXECUTOR, &C. v. CAMDEN 
SAFE DEPOSIT AND TRUST CO. 


[N. J. Court of Errors and Appeals. ] 





Evidence — Uorporations— Officers of —The 
testimony of officers or directors of a corpo- 
ration, called as witnesses in its behalf in 
an action in which it is a party, is not testi- 
mony given by the corporation, and, conse- 


1880, (Supp. Rev. p. 287) which declares 
that a party to an action in cases where his 
adversary sues or is sued in a representa- 
tive capacity, shall not be permitted to give 
testimony as to any transaction with or 





statement by any testator or intestate rep- 
resented in said action. 


quently, is not rendered incompetent by the 
proviso of the supplement to the act con- 
cerning evidence, approved February 25, 


On error to the Supreme Court. 

Mr. E. A. Armstrong and Mr. William E. Potter for the plaintiff in 
error. 

Mr. D. J. Pancoast for the defendant in error. 

The opinion of the court was delivered by 

GUMMERE, J.: On the trial of this cause certain officers and directors 
of the defendant corporation were offered as witnesses in its behalf, 
and they were permitted, against objection, to testify concerning trans- 
actions with and statements by the testator represented by the plaintiff 
in error. The ground upon which the objection was rested, when taken 
at the trial, and which is urged before this court, is that this testimony 
was incompetent by force of the proviso of the supplement to the act 
concerning evidence, approved February 25, 1880 (Supp. to Revis. p. 
287), which makes it incompetent, in cases where one or other of the 
litigants appears upon the record as a party suing or being sued ina 
representative capacity, for the opposite party to give testimony as to 
any transaction with, or statement. by the testate or intestate represented 
in the action; and the contention is thit a corporation, being an artifi- 
cial person, can only testify through its officers and directors, and that 
therefore, when such officers or directors are called as witnesses, and 
testify on behalf of the corporation, it is the corporation itself which is 
giving testimony within the meaning of the supplement of 1880. 

It seems to me that this contention is not. well founded. At common 
law a party to the record was incompetent to testify on his own behalf, 
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and this rule of evidence would have disqualified the officers or directors. 
of a corporation as witnesses for it, in suits in which such corporation 
was a party, if their testimony was the testimony of the corporation 
itself; yet numerous cases are to be found in the books, decided while 
this rule was in force, in which officers and directors were permitted to 
testify on behalf of the corporations which they represented, on the 
ground that they were not parties to the record. Weller v. Governors 
of Foundling Hospital, Peakes, N. P. cases p. 163; Middletown Sav- 
ings Bank v. Bates, 11 Conn. 519; Van Wormer v. Albany, 15 Wend. 
262; Trustees of Watertown v. Cowen, 4 Paige 510; Pack v. Mayor, 
&e., 3 N. Y. 491. In those cases in which officers or directors of a 
corporation were not permitted to testify on its behalf, it will in- 
variably be found that they were disqualified not because they were 
parties to the record, but because they had an interest in the subject 
matter of the litigation. 

The fallacy of the contention advanced on behalf of the plaintiff in: 
error lies in the assumption that, because a corporation is an artificial 
person it must testify by its officers and directors; whereas the fact is 
that a corporation, because it is an artificial person, is incapable of testi- 
fying at all. 

The testimony objected to was not rendered incompetent by the pro- 
viso contained in the supplement to the act relating to evidence, above 
referred to, and the writ of error should be dismissed. 


—_e > oe 


HENRY C. WILLETS v. ATLANTIC ELECTRIC LIGHT COMPANY. 
[N. J. Supreme Court, Main Div. ] 


Negligence— Damages—Electric lamp un- 
garded hanging too low.—Defendant corpora- 
tion suspended an electric lamp six feet six 
inches over a sidewalk. The plaintiff, a 
very tall man, passed along the street with- 
out lowering an umbrella that he carried 
when approaching the lamp. When under 


the lamp the point of the umbrella came in. 
contact with the lamp, and the plaintiff was 
injured by the electric current; held, a ver- 
dict for the plaintiff will not be disturbed 

What damages under the circumstances of 
this case are not excessive. 


This action was tried before Miller, J., and a jury at Camden, Octo- 


ber 2, 1894. The facts were: 


On the 14th day of May, 1894, the plaintiff was walking, about eight 


o’clock in the evening, along the sidewalk of Atlantic avenue in Atlantic 
City, with a friend. It was storming and the plaintiff had an umbrella 
over his head. The handle of the umbrella was iron. He was carrying 
it in his right hand. Over about the middle of the sidewalk the defen- 


dant had suspended, at a height of six feet six inches and one-half an 
inch from the ground, an are light fed by an electric current from its 
power house in Atlantic City. The plaintiff was six feet and two inches. 
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in height. The point of the umbrella came in contact with the arc lamp 
and the plaintiff was knocked insensible upon the ground by the electric 
current. Besides the general debility consequent upon the shock re- 
ceived by the plaintiff, certain muscles of his right arm and shoulder were 
paralyzed by the electric current and his hand to some distance above 
the wrist is dead. Plaintiff’s experts testified that he would never have 
the use of his hand. Plaintiff was twenty-four years of age. Verdict, 
$5,000. 

Mr. M. P. Grey, for the rule, contended that the plaintiff had been 
guilty of contributory negligence. He was bound to take notice of the 
lighted lamp as it hung, and of the danger of touching it. Here was 
this light, so bright a light that it is impossible he could have gone by 
without seeing it, yet he did not lower his umbrella when passing under 
the lamp. By this time, the fact that there is danger in touching an arc 
lamp must be sufficiently known to everybody. [Drxon, J.: If the de- 
fendant suspended a dangerous lamp in such a manner over a public 
street, would not the plaintiff have the right to assume that the light 
was protected in every part?] He also contended that the damages 
were excessive. 

Mr. J. W. Wescott was not called. on as to the liability of the de- 
fendant to respond in damages. The plaintiff, who was present, was 
called to the bar, and the injury he sustained was shown to the court; 
the same having been exhibited to the jury, and the court not regarding 
such an exhibit as calling for a different rule than that respecting the 
showing of other exhibits to the court sitting im bane. 

On November 7, 1895, the following memorandum was read by 

Beastey, C. J.: There is no ground on which this verdict should be 
interfered with. 

The defendant placed in the street an indictable nuisance, whereby 
the plaintiff was injured. A man is not careless because, when using 
the streets, he does not look out for such a danger. 

Let the rule be discharged. 


_ -@ 2 ————— $$ 


EX PARTE MILES FURY. 


[N. J. Supreme Court, June 17, 1895.] 

Habeas Corpus—Ecessive sentence— Sessions, in excess of that prescribed by 
Prisoner detained by sentence of Quarter law, released on habeas corpus. 

On habeas corpus Fury was convicted on October 13, 1893, for re- 
sisting an officer, and was sentenced by the Somerset Quarter Sessions 
to three years in the State prison, which is in excess of the term 
prescribed by statute. Rev. p. 227, sec. 7. The period of a 
egal sentence having expired, application is now made for his release 
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on habeas corpus. The only point mooted was, whether the prisoner’s 
remedy was not to reverse the judgment by proceedings in error, instead 
of a summary review of the sentence and discharge from custody by 
habeas corpus. The second section of the Habeas Corpus act, Rev. p. 
468, par. 2, provides that a person committed or detained by virtue of 
the final judgment of any competent tribunal of criminal jurisdiction is 
not entitled to the writ. In Ohio, where there appears to be a similar 
statute, it is held that a prisoner in custody by virtue of a sentence for 
one year, when the statute required a sentence not less than three years, 
could not be released on habeas corpus, but must resort to his writ 
of error, ex parte Shaw, 7 Ohio St., 81, and upon the authority of this 
case, it has since been held that where the prisoner had been sentenced 
to six months imprisonment on a statute which limited the punishment 
to thirty days, and, after the expiration of the thirty days, he applied 
for his release on habeas corpus, the relator must resort to his writ of 
error, the sentence being imposed by a competent court of criminal juris- 
diction, was voidable, and not absolutely void, ex parte Van Hagan, 25 
Ohio St., 426. 

Sed per curiam: It is admitted that the prisoner is now illegally 
restrained of his liberty by virtue of a sentence which the Quarter 
Sessions was not eompetent to pronounce. The prisoner must be 
discharged from custody unless some cause other than appears in the 
return to this writ exists for retaining him in custody. And the rule 
was so entered. 


(Accord: State v. Gray, 37 N. J. L. (8 Vr.) 368.] 
WILSON ». PERRINE, ET AL. 
[The Chancellor, April 16; May 7, 1895. | 


Equity practice— Waiver of exceptions for demur, is not a waiver of the right to file 
scandal and impertinence—Taking an order exceptions toa bill for scandal and imper- 
extending the time to plead, answer or  tinence. 

The defendants took an order granting them “ until the ninth day of 
April next to plead, answer or demur to the bill of complaint.” 

On April 5, some of these defendants filed exceptions to the bill—nine 
exceptions for impertinence, aud one exception for scandal and imperti- 
nence. 

Motion was made to strike out these exceptions because the same 
were not filed within the time required by law and the rules and prac- 
tice of the court and because the order extending the time of the defen- 
dants to plead, answer or demur to the said bill of complaint did not 
include any extension of the time for filing exceptions to the bill and 
was a waiver of the right to file such exceptions. 
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Mr. S. K. Robbins and Mr. D. J. Pancoast for the motion. Obtain- 


ing an order extending the time to answer is a waiver of all objections 


to the complaint, and a bar to a motion to strike out irrelevant matter 
unless the right to make the motion is expressly given, Barbour’s Chan. 
Prac. 42, n, citing Bowman v. Sheldon, 5 Sandf. 657. After obtaining 
an order for time to answer, the defendant cannot refer the bill for im- 
pertinence merely, Dick. Chan. Prac. 61, n.. 

Mr. F. Bergen and Mr. J. Buchanan, contra. The defendant may 
refer the bill for scandal at any time, ‘‘ the honor of the court being con- 
cerned to see that there is no blot on the record,” Ferrar v. Ferrar, 
Dick. 173. And commented on Mitford v. Mitford, 9 L. J. Ch. 29, 
where Lord Chancellor Brougham said, ‘A bill may be very volumi- 
nous, and it would, perhaps, be hard on the defendant, if his taking an 
order for time, which might be necessary to enable him to make him- 
self master of the bill, should preclude him from objecting on the ground 
of impertinence.” There is no good reason why a liberal construction 
should not be given to the seventy-sixth rule in Chancery. Cur. adv. 
vult. 

At a later day, the CHANCELLOR denied the motion. On the refer- 
ence, the master found all the exceptions not well taken, except the 
seventh exception for impertinence, which was admitted to be well 
taken. 


_—_— —_—>? > o> ees 


ANONYMOUS. 
[N. J. Supreme Court, December 6, 1895. ] 


Demurrer--Printiny the books—If the ad- demurrer he must furnish the printed 
verse party brings on the argument of a books, 

After demurrer, the adverse party elects to bring on the argument, 
Rev. p. 870, sec. 142; and now moves to overrule the demurrer because 
the demurrant did not print and furnish the demurrer books, Sup. Ct. 
Rule 80; Corbin’s Rules, 79. But, held by the Court, that (1) the 
motion is not a proper one to be made in the main division, and (2) that 
the party moving the argument must furnish the books, as the branch 
court has often decided. 


— +> oe — 


CAMDEN SAFE DEPOSIT AND TRUST CO. v, LOGAN M. BULLITT, ET AL. 
[Chancery Chambers, July 15, 1895. ] 
Authority—Authority of solictor to bring should not be taken by answer, but by de- 
suit—The objection of want of authority mand, and motion to dismiss. 
from complainant to commence the suit 
Defendants averred in their answer that the complainants’ so- 
licitors had received authority from the complainant to bring this 
suit, and that the same was not commenced by their authority. 
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THe VicE CHANCELLOR (Pitney) determined the fact to be, that the so- 
licitors had received proper instruction to commence the suit, but was of 
the opinion that if the objection had been well founded in fact, it should 
not have been pleaded. A’ demand ought to have been made on the 
complainants to state whether they had authorized the bringing of the 
suit, and if the suit had been commenced without their authority, a 


motion to dismiss the bill would have been proper. 
[ New Brunswick v. Booream, 10 N. J. L. (5 Hal.) 305; K. & A. R. R. Co. v. Green- 
wich, 25 N. J. Eq. (10 C. E. Gr.) at page 568.] 


_———"sDt0e0 





STATE v STEVANSKI. 
[ Middlesex Quarter Sessions. ] 


Arson—Tenant setting fire to a house that is leased to him. 


This was an indictment for arson. It appeared that the prisoner had 
rented rooms in a house in Perth Amboy belonging to one Buckley in 
Philadelphia. The prisoner occupied the rooms and another person and 
his family occupied other rooms in the same house. There was evi- 
dence that the prisoner had set fire to the bed in his own room having 
first removed his other furniture and that the fire was discovered and 
extinguished before it had reached any other room. 

Mr. Wm. R. Schenck, for the prisoner, insisted that the indictment 
was defective, not naming the true owner of the house but only the 
lessee, and also that a man cannot be convicted of arson in setting fire to 
a house of which he was a tenant, because he was himself the owner for 
the time being and arson at common law and under our statute is setting 
fire to the dwelling house of another. He cited State v. Fish, 3 Dutch. 
323, and other authorities. 

Mr. Adrain, the prosecutor, argued that where a tenant is in the oc- 
cupation of only part of a house and another part was in the occupation of 
another person, he was guilty of arson in setting fire to any part of the 
house. In setting fire to any part he is setting fire to the whole building. 

Rice, P. J., in charging the jury said: The rule is well settled that 
where a man rents rooms they are his the same as if he rented the 
whole house. A man cannot commit arson in a house in which he has 
a lawful claim to abide. Now the evidence is this: The fire was started 
in a room in which the defendant was the legal holder. I should hold if 
the fire had spread to another part of the house occupied by Everson, 
the other tenant, that the prisoner was guilty. It is certainly a fact 
that a provision justifying this case has been neglected in the laws of 
this State. This is the first time I have ever known such a question to 
arise in this court. The Legislature having provided no statute to cover 
this particular case, we cannot proceed with this indictment. There is 


2 
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no case to goto the jury on. If the jury should find the defendant 
guilty it would be my duty to set the verdict aside. 

If the indictment were amended the crime charged would be that of 
setting fire to one’s own house which is only a misdemeanor. 

The court directed a verdict of acquital. 
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GEORGE S. DURYEE, COMMISSIONER, ETC., v. THE UNITED STATES CREDIT SYS 
TEM COMPANY. 


(Court of Chancery of New Jersey. 


Credit Insurance—Construction of policy 
—Insolvency— Measure of  loss— What losses 
are provable. A policy of credit insur- 
ance, which appeared to be a renewal of 
another similar policy, contained the fol- 
lowing clause, providing “The amount of 
goods shipped before a party was covered by 
this certificate, remaining unpaid at the 
time of such insolvency, shall be deducted 
from the twenty per cent., or one thousand 
dollar limits.” The policy also limited the 
insurance of any one account to an amount 
not exceeding twenty per cent. of the lowest 
capital rating the debtor, and in no in- 
stance to exceed $1,000. Both policies pro- 
vided that covered losses occurring after the 
certificate expires on losses suffered during 
the term, should be provable under the 
renewal thereof. Held, that the two poli- 
cics constituted a continuing contract, and 
that the entire proof of loss for all ship- 
ments to any one customer, must be limited 
to the amount of credit fixed in each policy, 
and not the amount of the two together. 

The plicy provided that all amounts pro- 
cured or procurable, shall be deducted from 


Conclusions filed December, 1895.) 


all claims, and that excess losses should be 
adjusted and proved within sixty days. 
Held, that salvage procured after the insol- 
vency occurred, and after the loss was pay- 
able, was to be deducted. 

The loss provable on a policy of insur- 
ance, is ordinarily the reserve value of the 
policy, or the amount sufficient to reinsure 
the holder in a solvent company for the 
same amount to be paid upon a loss hap- 
pening on the same condition, and 
within the same time. Credit insurance 
is peculiar; there does not appear to be any 
reserve value to the policies, nor are there 
any general tables to show the rate of rein- 
surance, nor any other insolvent company 
in which reinsurance could be obtained. 
When no losses occurred, it may be assumed 
that the premium is a fair price for the 
risk, and the loss may be taken to bea pro- 
portionate part of the premium. When 
actual losses have been sustained after the 
insolvency, and before the proof, these 
losses may be accepted as evidence of the 
value of the policy. 


Mr. Howard W. Hayes for the receiver. 


’ 


Messrs. E. A. &} W. T. Day for the petitioners. 


On bill, ete., on petition of **C. M. Hapgood Shoe Co.” No. 3. 

Reep, V. C: This claim tor excess losses is under a policy running 
from January 16th, A. D. 1894, to January 15th, A. D. 1895. This 
appears to have been a renewal of a preceding policy which expired 


January 15th, 1894. 


Certain general legal questions are involved in this appeal. The first 
springs out of the following provision in the certificate: ‘‘The amount 
of goods shipped before a party was covered by this certificate, remain- 
ing unpaid at the time of such insolvency, shall be deducted from the 
twenty per cent., or one thousand dollar limits.” The policy also lim- 
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ited the insurance of any one account to an amount not exceeding 
twenty per cent. of the lowest capital rating of the debtor, and in no in- 
stance to exceed $1,000. 

Now some of the shipments for which loss is claimed, were made 
previous to January 15th, 1894, and some for which losses are claimed 
were shipped subsequent to that date, which date was the beginning of 
the period covered by the later policy. 

The question is, what is the effect of the clause above mentioned, 
which provides that shipments made before the party is covered, shall 
be deducted from the single account limit? If the present certificate was 
the first and only one written for the petitioner, the meaning would be 
clear, that all the amounts of all shipments made previous to January 
15th, and unpaid for at the time of the insolvency of the debtor, should 
be deducted from the amount to which the credit of any one debtor is lim- 
ited. But, as I have already remarked, this certificate is a renewal of a 
preceding one. In the preceding policy, as in this policy, was this pro- 
vision, ** covered losses occurring after this certificate expires, on ship- 
ments made during its term, are provable under the renewal hereof, 
as if the goods had been shipped thereunder.” Now the liability of the 
Credit System Company must he fixed by construing the two policies as 
one, and adopting such a construction, I am of the opinion that the two 
certificates form a continuing contract, which limits the amount for 
which the company were to be responsible for a default by any one 
debtor of the insured to the twenty per cent. of its rated capital, not ex- 
ceeding $1,000. Ifthe petitioner had shipped goods under the preced- 
iug policy, up to this amount, and they.remained unpaid for at the time 
of the debtor’s insolvency, there could be no recovery for any goods 
shipped under the later policy. 

Or, if one-half of that amount was due for goods shipped under the 
preceding policy, and it remained unpaid at the time of the insolvency, 
then only $500 could be recovered for goods shipped subsequently under 
the new policy. While the clause in each policy speaks as if it was the 
sole instrument, yet when it is regarded as a supplement of, or a part of 
a preceding contract, each must be so modified as to make both intelli- 
gent. This, in my judgment, could only be accomplished by the con- 
struction which I have accorded to it. 

The entire proof of loss for all shipments to any one customer, under 
either of the two policies, must be limited to the amount of credit fixed 
by the clause in question. 

The second question arises out of the fact that certain amounts have 
been paid upon debts which were regarded as losses. The clause in the 
certificate pertinent in this matter is the following: ‘All amounts pro- 
cured. or procurable shall be deducted from all claims.” 
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It is insisted on the part of the petitioner that only such part of any 
claim against an insolvent debtor as is procured within sixty days after 
the termination of the policy, shall be deducted. This insistence 
is put upon the force to be given to the clause which provides that ex- 
cess loss shall be adjusted and paid within sixty days after verified final 
proof of loss; and that such proofs must be filed within ten days after 
the certificate expires. So it is perceived the claims are payable in a 
period from sixty to seventy days after the expiration of the policy. Now 
the contention is that the deduction must, of necessity, be made before 
the losses are paid, and there can be no deduction until the salvage is 
received. I cannot accede to this constructiou of the policy. The right 
to make a deduction for salvage does not depend upon the fact that the 
salvage has been procured at the time when the loss is payable, but 
whether it is procurable. If the insurance company could establish that 
fact, then they have the right to such a deduction. 

Now in respect to those portions of any debts which have been since 
paid, it can be said that they were at the time when the losses were to 
be paid, procurable. They{were procurable, not immediately, but within 
a reasonable time thereafter. The fact that it was subsequently pro- 
cured, is evidence of the procurability of it at the time of the occurrence 
of the loss. It would be too restricted a sense to hold, that the contract 
means, that it must be procurable at once when the insolvency occurs. 
Therefore, those items of salvage, I think two in number, are to be de- 
ducted. 

Now, the next question is, whether losses happening after the insolv- 
ency of the insuranee company are provable ? 

The insolvency happened on August 23d, 1894, when the company 
was declared insolvent, and the Receiver appoiuted. That this is the 
date of insolvency was ruled in the case of Mayer v. Atty. General, (5 
Stew.) 815, in respect to a policy written by a Mutual Life Insurance 
Company, and I am unable to see why the same result does not flow 
from a decree of insolvency made in respect to any other kind of an in- 
surance company. ‘To the same purport are the cases: The People v. Se- 


curity Ins. Co., 78 N. Y. 114, and Taylor v. North Star Ins. Co., 46 - 


Minn. 198. Regarding then the breach of the contract as occurring on 
August 23, 1894, for what have the insured under the unexpired policy 
the right to prove? 

In ordinary cases of insurance, the insured loses by a breach of his 
policy arising from insolvency of the company, the reserved value of his 
policy (if it possesses a reserved value) or he loses a sum sufficient in 
amount to reinsure him in another solvent company for the same amount 
to be paid upon the happening of a loss under the same condition. 

In some instances the reserved value -is adopted as the measure of 
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damages. In other instances, the amount required to reinsure is the 
approved standard of compensation. Among the cases adopting the lat- 
ter view are, in re Albert Life Ass. Co. L. R. 9 Eq. 706. 

It was held in this case that a policy-hulder was entitled to prove for 
a sum which would be required by a solvent assurance office, having the 
same rate of premium, and the same extent of proprietory capital as the 
company in liquidation, to be paid in order to give the policy-holder 
security to the same amount under the same conditions, whether ordi- 
nary or special, at the same premium. To the same purport is Holdick’s 
case L R. 14 Eq. app. 72. The same rule is held by the N. Y. Ct. of 
App. in People v. Security Ins. Co. 78 N. Y. 114. 

Logically the adoption of this rule would require a detailed examina- 
tion into the condition of the affairs of the insured as they existed at the 
date of the insolvency of the insurance company. It would be essential 
for the purpose of ascertaining the amount required to reinsure, whether 
the risk had become more or less hazardous intervening the date of the 
insurance and time of the insolvency of the insurance company; or 
whether the risk had become so hazardous that no company would re- 
insure, 

This inquiry however, on account of the large number of risks which 
are usually in existence, is regarded as impracticable. Soin the case of life 
insurance companies all lives of the same class are taken tobe of the same 
degree of reinsurability. This necessarily leads to inequalities of compen- 
sation ; for the health of some insured may have greatly deteriorated, in- 
deed so decidedly, as not to be insurable at any rate in any company. 
Nevertheless as already observed the impracticability of an inquiry in 
each individual instance into the extent of the existing risk, has led to 
the adoption of the general rule already mentioned. This rule is admit- 
tedly adopted as the only method of approximating to an equal standard 
of damages under circumstances where the ascertainment of a more cer- 
tain measure is impracticable. 

In the present instance, the kind of insurance is unusual. The con- 
tracts for partial indemnity against losses, while possessing a similarity 
to contracts for life, fire or marine insurance, are in most respects su 
generis. So far as appears, there is no reserve value to the policies ; nor 
are there any general tables to show the rates of insurance or reinsurance 
under different conditions of business. Indeed it does not appear that it 
is possible to reinsure in any solvent company, and so put the insured 
upon the same footing as he occupied at the time of the insolvency of the 
present company. 

Now in instances where no provable loss had occured either at the 
time of insolvency or at the time of exhibiting the final proof of loss, the 
only method of fixing the loss occasioned by the breach of the contract is 
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to assume that the premium paid is a fair price for the risk, and that the 
risk was evenly distributed throughout the period covered by the certifi- 
cate. Therefore a rebate of that portion of the premium which repre- 
sented the unexpired term of the policy would be a practical method of 
determining the amount of the damages to be insured. 

But in those instances where the loss bas actually occurred, although 
after the date of the insolvency, but before the exhibition of the final 
proof of loss, I do not see why the occurrence of such an evert is not 
competent evidence in respect to the value of the policy at the date of the 
insolvency. I can perceive no logical ground for excluding such proof 
for the purpose of showing what the insured would have gained if the 
contract had been performed, and so what he lost by reason of its breach. 
The proximate consequences of a breach of contract are always provable 
in fixing the amount of damages. Proof of actual damages may extend 
to facts growing out of the breach, even up the date of the verdict. 
Sedgwick on damages, page 106; Wilcox v. executors of Plumber, 4 
Peters 172. 

As I understand the ground of decision in the case of re. Albert Life 
Ass. Co. supraand People v. Security Co supra, it was upon this ground, 
that proofs of death occurring subsequent to the period of the insolvency 
of the liquidating company were permitted to be proved to the entire ex- 
tent of the loss. This I regard as merely a rule of evidence, the sound- 
ness of which is unquestionable. But, whatever may be the rule to be 
adopted in cases of fire, life or marine policies I shall rule that under the 
contracts written by the present company evidence of subsequent losses 
is admissible for the purpose of informing the court what the value of the 
policy was at the date when the insolvency of the company occurred. 
Nor do I perceive that any inequality between the different classes of the 
insured springs out of the adoption of this rule. Each party has the 
right to prove whatever he can legally prove as if he were bringing an 
action for such breach of his contract. One class, because no subsequent 
losses have occurred, are, by reason of that fact, compelled to rely upon 
evidence of the probability that such losses will occur. While, on the 
other hand, those who have actually sustained losses are placed in a po- 
sition where there are able to substitute for this proof evidence of actual 
instead of probable losses. 

Now the value of the policy at the time of its breach in the light of 
of this evidence shown is that at that time losses were bound to occur to 
the amount that they did occur, seems to be the amount of such losses 
with a rebate of interest from the time they were payable back to the 
date of insolvency. 

The remaining question propounded is, whether the entire amount of 
the insured’s own loss should be deducted in adjusting policies which had 
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not expired, at the time of the appointment of the receiver. [ do not 
regard this as a material question on this appeal. Final proots of loss 
were made so near the end of the year, covered by the policy, that all 
losses which would have occurred in that year may be regarded as hav- 
ing already happened. If the insured was entitled to prove a loss, then 
an excess loss occurring during the year may be demonstrated, and 
there is no need of resorting to the calculation of probabilities. It seems 
to me that only in the case where the estimate of loss likely to occur 
during the remainder of the year is involved, can the question whether 
the amout of “‘own loss” should be also distributed can arise. At any 
rate in this case the entire amount of own loss should be deducted. 

I think there will be no difficulty in adjusting the claim in accordance 
with these general conclusions. 





THE STATUTE OF LIMITATIONS AND THE RIGHTS OF 
THE PUBLIC. 


In the Old Burying Ground case (Newark v. Watson, 56 N. J. L. 
(27 Vr.) 667) it was found that the public use tor which lands had been 
conveyed to a municipal corporation had been wholly extinguished and 
that the defendants had acquired tbe title of the original proprietors and 
the Court of Errors said: ‘* This renders it unnecessary to discuss the 
important question whether the first section of the act of June 5, 1787, 
Rev. 598, which provides that sixty years possession, actual and unin- 
terrupted, shall vest a complete title to lands, will run against a munici- 
pal corporation.” Per Van Syckel, J., p. 675. : 

This is the first siggestion from the court that this section formed any 
exception to the well established rule that lapse of time does not affect 
the rights of the public and it may be interesting to examine the lan- 
guage and the history of this section of the act of 1787 to see whether 
there is any distinction in this respect between this section and the 
other provisions of the statutes of limitation, and whether the rights of 
the public which are not affected by the other statutes are cut off by 
this one. 

The rule that the rights of the public are not affected by the lapse of 
time is not based upon the language of the statutes of limitation and the 
cases in which it has been held that these statutes do not apply to mu- 
nicipal corporations endeavoring to enforce the rights of the public were 
decided on the principle that no Japse of time runs against the King and 
that no statute of limitation will affect the rights of the public unless 
such an intention is clearly expressed in the act. Cornelius v. Giber- 
son, 1 Dutch. 1-28. In the cases decided in this State the time elapsed 
was less than sixty years, and the provisions of the statutes actually in- 
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volved were those barring actions after twenty or tnirty years, and in 
these cases it was declared to be well settled that these provisions of the 
statutes of limitation did not affect the rights of the public or bar an 
action brought by a municipal corporation to enforce such rights. 

In Mayor of Jersey City v Morris Canal and Banking Co., 1 Beas. 
543, Chiet Justice Whelpley said: ‘The doctrine that twenty 
years adverse possession of lands dedicated for use as a street will 
destroy the public right cannot be assented to.” In Cross v. Morris- 
town, 18 N. J. Eq. (3 C. E. G.,) Beasley, C. J., sitting as master, ap- 
plied the doctrine nullum tempus occurrit regi to the rights of the public 
in land laid out for use as a street. He said, ‘* The doctrine did not orig- 
inate in the desire to extend unduly the royal prerogatives, but pro- 
ceeded rather from a regard for the interest of the public as a body 
politic. It is a principle of. policy and appears to have been thought 
almost indispensible for the protection of those privileges in which the 
whole community is interested.” He held that by the law of this State 
the complainant could not set up any claim, derived from a possession 
continued for over twenty years, to occupy any portion of the public 
street in question. The same principle was asserted and this decision 
was followed and approved by Chancellor Zabriskie in Taintor v. Mor- 
ristown, 19 N. J. Eq. (4 C. E. G.) 46-59. 

In Hoboken Land and Improvement Co. 46 N. J. L. (7 Vr.) 540, it 
was said by Depue, J., in the Court of Errors, that lapse of time, how- 
ever long the public user might be in abeyance, would not make title 
by prescription against the public, and in State, Bodine, pros. v. Tren- 
ton, 36 N. J. L. (7 Vr.) 198, when nearly forty years had elapsed, it was 
held that this would not legalize an encroachment upon a public street. 
In Price v. Plaintield, 40 N. J. L. (11 Vr.) 608, where a plot of ground 
laid out as a park had been occupied adversely for more than twenty 
years, it was held that the city might maintain an action of ejectment. 
Reed, J., speaking for the Court of Errors said : 

‘It is insisted that while the maxim nullum tempus occurrit regi is 
applicable to the State itself, it cannot be applied to subordinate corpo- 
rations, although acting as public agents. Notwithstanding the contra- 
riety of opinion which seems to exist elsewhere, the rule upon this sub- 
ject in this State, is settled by too many and too forcible decisions to be 
easily shaken. The rule is the opposite of the one for which the defen- 
dants contend. A city never loses its right to protect the right of the 
public in property in which there is a public easement by reason of an 
adverse possession. Unauthorized acts of exclusive possession by any 
party upon a street or public square, is a nuisance which no time will 
‘ Jogalize without statutory aid.” 

In all these cases the limit of twenty years and in some cases thirty 
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years had already been passed and it was held that the right of the city 
was not barred by the statutes of limitation. _The decisions were not 
based on any exception of the public rights expressed in the statutes, 
but on the ground that the public right is not affected by these statutes 
of limitation and that the public right cannot be allowed to be lost by 
the negligence or misconduct of public officers and is not to be held to 
be cut off except by the express language of the Legislature. 

It was a well established rule that the rights of the government can 
be affected by a statute only by express words or by necessary implica- 
tion; Magdalen College Case, 11 Coke, 746; United States v. Hoar, 2 
Mason, 312. The English statutes of limitation, both 32 Hen. 8, c. 2 
and 21 Jac. 1 c. 16, have been held not to apply to the Crown because 
the Crown was not named in them. Lambert v. Taylor, 3 B. & C. 138; 
Wilkinson on Limit. 1 Law. Lib. 59. And this doctrine has been 
adopted in New Jersey and applied to our own statutes, Cornelius v. 
Giberson, 1 Dutch. 1-28; Price v. Plainfield, 40 N. J. L. (1 Vr.) 608. 

‘The question now suggested by the Court of Errors inthe Old Bur- 
rying Ground case is whether the public right is barred by the first 
section of the act of June 5, 1787. This section provides that sixty 
years of uninterrupted actual possession of any lands, in whatever way 
such possession may have commenced or have been continued, shall vest 
a full and complete title in every actual occupier and shall be a good 
and sufficient bar to all claims made or actions commenced by any 
person or persons whatever for the recovery of said land. This lan- 
guage is very broad and seems at first glance to be intended to vest a 
complete title in every actual occupier after an adverse possession of 
sixty years. The language, however, is not broader with respect to the 


class of persons to be barred than any other statutes, except that no 


allowance is made in favor of persons under disability. The other acts 
fix a limit except against persons under disability. This one bars the 
claims of all persons whatsoever. In all the acts all persons are 
barred after the time named in the statute or allowed for dis- 
ability has expired and in none of them is any exception made 
in favor of the rights of the public. There is no difference in this re- 
spect between the section providing for the limit of sixty years and 
those which provide for thirty years or twenty years. Ifthe language 
of the act in the latter case does not bar the rights of the public then 
these rights are not barred by the language of the act in the former case. 

The difference between the section fixing the limit of sixty vears and 
that which makes a limit of thirty years is this: The former (Sect. 1 
of the act of June 5, 1787), vests a complete title after sixty years in 
whatever way the adverse possession may have commenced ; the latter 
(Sec. 2 of the same act) vests a complete title after thirty years (with an 
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exception in case of disability) when the occupation was founded upon 
a proprietary right. The other statute, which fixes the limit of twenty 
years, declares that no entry shall be made and that no actions of any 
kind shall be brought after that time by any person except such as have 
been under disability. 

The language of all the statutes of limitation is broad enough to in- 
clude all actions and claims by whomsoever brought and no exception is 
made in any of them in favor of municipal corvorations or the rights of 
the public. There is nothing, therefore, in the language of the first 
section of the act of June 5, 1787, to indicate that this section extends 
to rights of the public which are not cut off by the other provisions of 
the statutes of limitation. 

An examination of the history of the statutes of limitation will show 
that this provision with respect to sixty years was vot intended to in- 
clude the public right not included in the others. 

Our statutes of limitation are founded upon the English statutes, 32 
Hen. 8, c. 2, and 21 Jac. James 1, ec. 16. 

The first statute of limitation in New Jersey was the act of February 
10, 1727-8. 1 Geo. II. ch. 42; Nevill, p. 158; Allinson, p. 72. 

It provided that all the statutes then in force in that part of Great 
Britain called England concerning the limitation of action, real and per- 
sonal, should be in force in this province from the publication thereof. 
One of these statutes was 32 Hen. 8, c. 2, A. D. 1540. This recited that the 
limit of time fixed in earlier statutes was beyond the memory of living 
men and provides first, that no person shall maintain a writ of right or 
make any prescription, claim or title to any lands of the possession of his 
aucestors or predecessors, but only of such as shall have been seized of 
the lands within sixty years. Second. No person shall maintain any 
possessiory action upon the possession of his anzestors but only of 
such as have been seized of the lands within fifty years. Third. No per- 
son shall maintain any action upon his own seisin above thirty years next 
before the teste of the writ. Fourth. Nor shall any one make an avowry 
for rent or service upon the possession of his ancestors or his own 
possession above fifty years before the making of the avowry or cogni- 
zance. Fifth. All formedons in reverter and remainder and scire facias 
upon fines upon lands, etc., shall be made within fifty years after the 
title and cause of action fallen. 

Provisos were made in favor of persons bringing actions before the 
feast of the Ascension, 1546, and in favor of persons under disability or 
beyond seas. 

This was followed by the act 1 Mary, c. 5, A. D. 1553, which de- 
clared that the provisions with respect to certain writs should not extend 
to lands held by Knight service. 
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The only other English act in force in New Jersey was21 Jac. 1c. 16. This 
included other actions besides those relating to land. It referred first to 
writs of formedon in the remainder, descender and reverter and to rights 
of entry and fixed a limit of twenty years from the close of parliament 
as to existing claims and twenty years from the time the right accrued 
with respect to future rights. 

The third section referred to personal actions and placed a limitation 
upon actions of trespass quare clausum fregit, trespass, detimue, trover 
and replevin, account, case, debt, assault, ete. 

These were the statutes adopted and declared to be in force in New 
Jersey by the act of the Colonial Legislature passed on February 10, 
1727-8. 

The effect of these statutes was to fix a limit of sixty years upon pre- 
scriptions and writs of right upon the possession of the ancestor, a limit 
of fifty years upon possessory action on the possession of the ancestor, 
a limit of thirty years upon any action founded upon one’s own posses- 
sion, and of twenty years, 21 Jac. 1 c. 16, upon writs of formedon and scire 


Jacias, lands held by Knight service being exempt from the limitation 


under the act of 32. Hen. 8, and certain exceptions being allowed under 
all the acts in favor of persons under disability. 

None of these acts applied in terms to the rights of the public and all 
were well understood not to include them. It has been held in England 
that these statutes did not affect the rights of the public as represented - 
by the King. In Wilkinson on Limitations, 1 Law Library, p. 31 (59) 
it is said: ** At common law according to the maxim ‘nullum tempus 
occurit regi’ no prescription could be maintained against the King, nor 
was he bound by the statute, 32 Hen. 8, c. 2, and this privilege also 
extends to the lessees of the Crown.” 

Wilkinson also says: ** The statute, 32 Hen 8, c. 2, does not extend 
to a corporation aggregate as Mayor and Commonalty for they do not 
count upon a possession of any ancestor but upon their own possession.” 

It is also well settled that the act of 21 Jac. 1 c. 16 did not extend to 
the King. In Lambert v. Taylor, 4 B. & C. 138; 6 D. & R. 188, it was 
held that the Crown not being mentioned in the act, is not within its 
operation and it was considered necessary in England to enact a sep- 
arate statute fixing limitations upon actions by the Crown and lessees of 
the Crown and this was done in 1769 in the act called the nullum tempus 
statute of Geo, III. c. 16 and the first section of this provided for a limi- 
tation of sixty years upon writs of right and prescriptions. This act 
did not apply to the colonies but a similar provision fixing a period of 
twenty years was embodied in the New Jersey act of February 7, 
1799 (Sec. 13). This is section 20 of the present Statute of Limitation. 
Rev., app. March 27, 1874. 
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The English statutes, 32 Hen. 8c. 2; 1 Mary c.5 and 21 Jac. 16, 
adopted in New Jersey in‘1727-8 continued until 1787 to be the statutes 
of limitation in force in New Jersey and then the Legislature passed a 
statute of limitations for New Jersey adapted to its own circumstances. 

The language of the English statutes applied especially to forms of 
action relating to feudal tenure. Simpler provisions were required in 
New Jersey adapted to the tenure of the land in the colony. The Leg- 
islature took the extreme limit fixed in the English statutes, the limit 
beyond which no action of any kind could be brought, and applied it to 
all land, however the title had commenced, and they took a shorter limit 
and applied it to lands acquired by any proprietary title. 

The distinction between thirty years and sixty years is only between 
lands acquired by proprietary rights and lands acquired in some other 
way. There were many lands in the new country acquired by mere oc- 
eupation or by purchase from Indians. There were disputes between 
the settlers and the grantees of the proprietors. Titles duly acquired 
by proprietary grants were to be vested in thirty years, all others in 
sixty years. 

The title by possession was equivalent to the title of the ancestors 
under the English system and the limit of sixty years was taken from 
the act of 32 Henry 8, c. 2. 

It was after this that the act fixing the limit of twenty years was 
passed. This was a more complete and definite statute. It referred to 
personal actions as well as the titles to land and included all forms of 
action relative to lands. This, and not the former, was the broader stat- 
ute. It was passed February 7, 1799. Laws, vol. 5 p. 456, Paterson 
81. 

In form it was like the act of 21 Jac. 1, c. 16, but it included real, 
possessory, ancestral and mixed actions as well as the right of entry and 
fixed a limit of twenty years, with exception in favor uf persons under 
disability. It is substantially the same as the existing act in the Re- 
vision. Rev. p. 594. This act contains an express provision limit- 
ing actions by the State to twenty years for lands to which the State as 
such claims title. This is section 13 and is the same as section 20 of 
the present act. This section is the first one in which any limitation is 
fixed as against the rights of the State and this does not refer to the 
rights of the public in lands devoted to public use, but only to the claim 
of the State as an owner of lands and the statute, as we have seen, has 
repeatedly been held not to affect the right of action by a municipal 
corporation representing the public with respect to lands devoted to 
public use. 

This examination of the history of the statutes makes it clear that 
he act, fixing the limit of sixty years, was not passed for the purpose of 
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supplying any deficiencies in the other acts of covering all cases ex- 
cepted or omitted in the others, and that it was not intended to include 
the public rights which were not included in the other acts. The sec- 
tion vesting a perfect title after sixty years was found in the earliest 
acts in this state, and it is taken from the earliest English act. All 
statutes of limitation were held to be of no effect against the Crown, 
unless the Crown was expressly mentioned and it wasonly in thelatera cts 
that express provision was made to limit actions on behalf of the King orthe 
State. The rights of the public were held to be exempt from all limita- 
tions on the ground that as a matter of policy the rights of the public 
ought not to be affected by lapse of time and suits by municipal corpora- 
tions on behalf of the public were held to be within the protection of this 
principle. The statutes of limitation generally were held to have no refer- 
ence to these rights and there appears to be nothing in the language or 
history of the first section of theact of June 5, 1787, to cut off these rights. 
The conclusion is that the language of the Courtof Errors in Price v. Plain- 
field, 40 N. J. L. (11 Vr.) 608 is not too broad in its assertion that a 
city never loses, by adverse possession, its right to protect the right of 
the public in property in which there isa public easement and that the doubt 
suggested in the latter case with respect to the effect of occupation for 
sixty years may be resolved in favor of the rights of the public. 
Epwarp Q. KEASBEY.. 
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VEWSPAPER REPORTING. and delivered his pigs therefor, Horace 








When it comes to case-reporting “the | 8° the second load but delivered no pigs at 


unterrified ” press has the field all to itself. 
A recent issue of a Cape May paper thus 
spreads before its readers the details of a 
famous local law suit: 

“Case No. 4, Appeals to Common Pleas, 
Horace Williams, appellant, and Elmer 
Dunham, appellee, upon contract, appeal 
from Justice Taylor. 

“This is the fourth suit brought against 
Horace Williams upon the one incident. 
Over a year ago Windy Jim and Horace 
entered into a deal with one Elmer Dun- 
ham of Rio Grande, whereby they were to 
receive from the said Dunham two loads of 
hay each, at the price of a pair of pigs for 
each load. Windy Jim got the first load 





the time. He was slow about sending pigs 
or about getting the next load of hay, and 
Windy Jim geared up, toted some more 
pigs with him and captured the remaining 
hay. All would have been well, perhaps, 
if Windy had delivered good pigs this time 
as before, but he didn’t. They were de- 
cidedly runts and Dunham kicked, Windy 
Jim kicked, both against Horace, because, 
you see Horace had his load of hay and he 
also had his pigs and Dunham thought he 
ought to come in somewhere, 


“There have been four suits and for some 
reason or other Dunham is still out about 
the hay and more or less fees and costs 
besides. Horace is also out considerably more 
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than the hay is worth, but see the fun 
they’ve had. This last suit resulted in a 
non-suit. Dunham has again entered suit 
against Horace before ’Squire Barnett, Cold 
Spring. He is going to have justice tho’ 
the heavens fall. O! Justice! Justice! 
what miseries do thy devotees invite in thy 
service! |” 


+ 
- 


THE COURT CRIER. 








From Harper’s Bazar. 
It was a haughty lawyer 
Of Elizabeth, N. J., 
Who sought upon a witness 
To vent his spleen one day. 


The witness quick retorted 
With merry wit and chaff, 
And soon against the lawyer 
Had raised a hearty laugh. 


Loud laughed the judge and jury, 
The others louder yet— 

All save the solemn crier, 

Who kept his features set. 


Until to him the lawyer, 
Called in his sneering way : 
“ How is it Mr. Perkins 
You do not laugh to-day?” 


Then quoth the solemn Perkins, 
(And never winked an eye): 
“T am not paid to laugh, sir, 
I’m only paid to ery.” 
—Gustav Kobbé. 


AMONG THE OLD RECORDS, 





[ Mr. Francis B. Lee sends us the following. ] 

In the examination of the manuscript 
records in the office of the clerk of the 
Supreme court, at Trenton, the following 
document was discovered. It is of particu- 
lar interest in disclosing a phase of practice 
now long obsolete: 

“Whereas by a Rule of the Supream 
Court of the pprovince of New Jersey held 
at Amboy in the Term of March last past, 
It was Ordered that the Sherifs of the 
Several Counties in the said province do 
Appoint by Warrant to be filed in the 
Clerks office of the Said Supream Court 
One Person at Amboy and another at 
Burlington to revise Writs, Declarations 





Rules & other papers which are or may be 
necessary to be Served on and delivered to 
the said Sherifs, Now be it known to all 
whom it may concern that I, William Chet- 
wood Sherif of the County of Essex in the 
province aforesaid, Do nominate & Appoint 
Joseph Scattergood of the city of Burling- 
ton to revise Such Writs, Declarations, rules 
or other papers which are or may be neces- 
sary to be Serv’d on or Delivered to me As— 
Witness my hand and seal the Thirtieth 


day of April Ano Do 1745 

a 
WAX } 
SEAL { 
—— 


Wan CHETWOOD { 


Sealed & Delivered 
in the presence of 
Cha Read 

his 

John x Vanskiver 

mark 


A QUARTER SESSIONS INCIDENT, 





The following is said to have occurred re- 
cently in the’Camden County Court of 
Quarter Sessions : 

[ Witness for the State on the stand. ] 
Prosecutor—Did you see this occurrence ? 
Witness—No, sir. 

Prosecutor—Do you know anything about 
it? 

Witness—No, sir. 

Prosecutor—What were you subpcened 
for ? 

Witness— Don’t know. 

Prosecutor—Who are you any how? 

Witness—I am the daughter-in-law of 
Constable ‘ 





CHINESE OATH, SWEARING WIT- 
NESSES, 








When on December 2, ult., in the Court of 
Special Sessions, Assistant Prosecutor Hood 
called for trial the case of the State against 
two Chinese, who were indicted on charges 
of assault and battery and robbery, Mr. 
James R. Nugent, who represented the de- 
fendants, asked to have all the Chinese 
witnesses sworn according to the custom in 
their country. He declared that the aver- 
age Chinese had no regard for an oath 
made on a Bible and he feared that unless 
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forced to swear according to their own cus- 
tom, the witnesses would tell sucha story 
as to wrong his clients. 

“Do you know the Chinese custom of 
swearing witnesses?” asked Judge Kirk- 
patrick, smiling broadly. 

“Oh, yes!” responded Mr, Nugent; “it 
is very simple. When the witness is called 
forward, he is handed a sharp knife. 

“This he grasps in his right hand and in 
his left he holds a live chicken. Then he 
cuts off the chicken’s head. Next he takes 
an oath, written in his own language on 
paper. 

“This he burns with incense and then he 
is ready. He must then tell all he knows 
about the matter at issue and must make no 
mental reservations, and must be perfectly 
impartial, 

“Tf he does all this, he understands that 
he .and his family will forever be blessed. 
If he doesn’t, he believes that he will be 
devoured by tigers, drowned and suffer 
untold agony and pain. It 1s really very 
simple.” 

“No doubt,” replied the Judge. 

“Tt is the only thing that will make jus. 
tice sure in a case of this kind,” declared 
Mr. Nugent, “ for a Chinaman sworn in any 
other way would have no hesitation in 
lying.’ 

“Must each witness kill a chicken?” 
asked the Judge. 

“Oh, yes,” replied the lawyer. 

“Ts there any provision in the statutes 
for the purchase of the fowls?” asked the 
Judge. 

“Oh, we will get the chickens all right!” 
replied Mr. Nugent. 

“Are you sure,” queried the Judge, 
“that the Chinese oath doesn’t require 
pigeons instead of chickens? It seems to 
me that I have read somewhere that pig- 
eons only could be used.” 

Mr. Nugent held a consultation with 
Won Get, a court interpreter from New 
York, and then announced that chickens 
were the birds to be beheaded. 

The Judge declared that he knew of no 
precedent on which to grant the novel ap- 
plication. He was perfectly willing, he 
said, to order anything that would insure 





justice to the defendants, “and to bind the 
consciences of these witnesses—if they have 
any.” 

The Judge, however, declared that he 
would not let the Chinese oath stand alone, 
in any case, but would insist that the Bible 
be used also. 

The application was opposed by Mr. 
Hood. He declared that he knew of no 
precedent for granting the order and he 
also thought that it would hardly be proper 
to “make a slaughter-house of the court- 
room.” 

Mr. Nugent declared that all would be 
quietly and cleanly done if the application 
should be granted, and the upshot of it 
all was that the case was adjourned until 
December 16. 

This interesting question was not judi- 
cially settled. On December 16, when the 
case was called, Mr. Nugent succeeded in 
having the defendants discharged. 
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A TREATISE ON LAND TITLES IN THE 
United States, by Lewis N. Dembitz, Au- 
thor of a treatise on Kentucky Jurispru- 
dence. 2 Vols. St. Paul, Minn.: 1895, 
pp. 1655. 

GENERAL Dicesst of the Decisions of the 
Principal Courts in the United States, 
England and ‘Canada. Lawyers: Co-op- 
erative Publishing Co., Rochester, N. Y.: 
1895. 

There is no need to speak of the merits of 
this digest. The plan of the work, and the 
thoroughness with which it is carried out, 
are well known to the profession. We like 
this digest for its conciseness and accuracy, 
and the clearness of its arrangement of 
topics. The present volume, although no 
less concise than its predecessors, is large 
and shows the volume of decisions to be in- 
creasing year by year. 

AMERICAN RAILROAD AND CORPORATION 
Reports. Edited and Annotated by John 
Lewis, Volume xi, Chicago. E. B. Mey- 
ers & Co.: 1895. 

This series of reports is a collection of 
the current decisions of the courts of the 
last resort in the United States, pertaining 
to the law of railroads and other corpora- 
tions, private and municipal, including the 
law of insurance, banking, telegraph and 
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telephone companies, common 
building and loan associations, etc. The 
cases are judiciously selected, and many of 
the notes have been thoughtful, and thor- 
ough discussions of important subjects of 
present interest. The present volume con- 
tains such a note as trusts and trade com- 
binations, from the standpoint of the com- 
mon law, and another on monopolies and 
trade combinations, actions and remedies at 
law and in equity. 

THe CoNSTITUTION OF THE UNITED 
States at the end of the First Century, 
by George S. Boutwell, Boston, ‘U. 8. A. 
D.C. Heath & Co., Publishers: 1895., 
pp. xviii, 412. $3.50. 

Many practices have been written upon 
the Constitution of the United States. In 
this little book Senator Boutwell has only 
attempted to set forth in a concise form the 
leading decisions of the Supreme court, re- 
lating to the several articles and sections of 
the Constitution in their order. He writes 


with the ease of one thoroughly familiar 
with his subject, and states the results of 


the decisions simply and clearly. Taking 
each clause separately, he tells in a few 
words and in an agreeable manner what has 
been decided by the Supreme court with re- 
gard to its meaning and effect, and so gives 
to the reader, whether he be learned in the 
law or not, a concise statement of the re- 
sults of the interpretation of the Constitu- 
tion by the Supreme court during a century. 
Completeness has been in some cases sacri- 
ficed to brevity, and cases referred to un- 
der one clause are omitted under another, 
to which, also, they refer, and this without 
even a cross reference. No mention is 
made, for example, of the legal tendcr 
cases under the clause relating to coining 
money, which is discussed in those cases. 
The author endeavors especially to mark 
clearly, though without much discussion, 
the line that has been drawn by the court 
between state and federal sovereignty. In 
the introductory chapter on the origin and 
progress of independence, he traces the 
growth of the idea of independence, and 
shows how the principles expressed in the 
declaration grew out of the history of the 
people as Englishmen. He insists, also, 


carriers, 





that the revolt of the colonies was against 
the legislation of Parliament, and not 
against the King until he supported the 
Parliament in its claim of a right to legis- 
late for the colonies. The book contains 
the Declaration of Independence, the 
Articles of Confederation, the Government 
of the Northwest Territory, 1787, the Con- 
stitution of the United States with refer- 
ence to the cases in which each clause has 
been construed, and an elaborate index to 

the constitution. ? 


COMMENTARIES ON THE CONSTITUTION OF 
the United States. Historical and Juri- 
dical, with observations upon the ordi- 
nary provisions of State Constitutions, 
and a comparison with the Constitutions 
of other countries, by Roger Foster. The 
wat Book Company, Boston, 1895. 

Oh 4h. 


If we are to judge by the first volume of 
these commentaries, this work of Mr. Fos- 
ter’s will undoubtedly be that upon which 
his reputation will rest. We know of no 
writer on legal subjects from whom we 
would welcome a work of this kind with 
more interest, and a hasty examination of 
the volume in band promises much pleas- 
ure to the student of constitutional law and 
history. Mr. Foster has treated in a very 
interesting manner that portion of the sub- 
ject which is included in this volume. The 
titles of the chapters of the present volume 
are as follows: Chapter I. Introductory. 
II. Nature of the constitution and the pre- 
amble. III. The three departments. IV. 
Congress in general. V. Term of Members 
of the House of Representatives. VI. The 
right of suffrage. VII. Necessary qualifi- 
cations for senators and representatives. 
VIII. Apportionment of representatives 
and direct taxes. IX. Vacancies in the 
House of Representatives and resignations 
from Congress. X. Speaker and other offi- 
cers of the House of Representatives. XI. 
The Senate. XII. The President and offi- 
cers of the Senate. XIII. Impeachment. 
An appendix is added in which on the sub- 
ject of state impeachment and trials, begin- 
ning with colonial impeachments, those of 
the various states which have taken place 
from time to time are published. ) 
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